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TO ALL P ARTIES  :
`

Enclosed please  find the  recommendation of Administra tive  Law Judge  Marc E. Stem.
The  recommendation has  been filed in the  form of an Opinion and Order on:

UNION P ACIFIC RAILROAD COMP ANY
(AT-GRADE CROS S ING)

Pursuant to A.A.C. R14-3-110(B), you may file  exceptions  to the  recommenda tion of
the  Adminis tra tive  Law Judge  by filing an origina l and ten (10) copies  of the  exceptions  with
the  Commission's  Docke t Control a t the  address  lis ted be low by 4:00 p.m. on or be fore :

SEPTEMBER 13, 2007

The  e nclose d is NO T a n orde r of the  Commis s ion, but a  re comme nda tion of the
Adminis tra tive  Law Judge  to the  Commissioners . Considera tion of this  matte r has te nta tive ly
been scheduled for the  Commission's  Working Session and Open Meeting to be  he ld on:

SEPTEMBER 18, 2007 AND SEPTEMBER 19, 2007

For more  informa tion, you ma y conta ct Docke t Control a t (602) 542-3477 or the
He a ring Divis ion a t (602) 542-4250. For informa tion a bout the  Ope n Me e ting, conta ct the
Exe cutive  Dire ctor's  Office  a t (602) 542-3931.

Lm
N

EXECUTIVE DIRECTORca
Lu
2
Lu
o
LU
co

_'Ir

: r
I

G .
LLJ
(/J
r - 'c.:>

a

R x
O . :
g r ( )
cnfl i
'TIP-
T L . ;

€ J r -
G..LxJ
m m
c:c_>
a c :

<1

1200 WEST WASHINGTON STREET,PHOENIX,ARIZONA85007-2927 /400 WEST CONGRESSSTREET,TUCSON, ARIZONAB5701-1347
WWW. acc. Nov



1

2 COMMIS S IONERS

3

4

5

BEFORE THE ARIZONA CORPORATION COMMISSION

MIKE GLEASON, Chairman
WILLIAM A. MUNDELL
JEFF HATCH-MILLER
KRISTIN K. MAYES
GARY PIERCE

IN THE MATTER OF THE APPLICATION OF
THE TOWN OF GILBERT, ARIZONA TO
UPGRADE A CROSSING OF THE UNION
PACIFIC RAILROAD AT THE INTERSECTION
OF POWER AND PECOS ROADS IN MARICOPA
COUNTY, ARIZONA, AAR/DOT NO. 741-83-U.

DOCKET NO. RR-03639A-07-0398

DECISION no.

OPINION AND ORDER

August 28, 2007

Phoenix, Arizona

Marc E. Stem

Mr. Terrance L. Sims, Beaugureau, Zukowski, Hancock,
Stoll & Schwartz, P.C., on behalf of the Union Pacific
Railroad, and

M r .  C ha r les  Ha ins  a nd M s .  Kenya  C ol l ins ,  S t a f f
At torneys ,  Lega l Divis ion,  on beha lf  of  the Sa fety
Division of the Arizona Corporation Commission.

BY THE COMMISSION:

6

7

8

9

10 DATE OF HEARING:

11 PLACE OF HEARING:

12 ADMINISTRATIVE LAW JUDGE:

13 APPEARANCES :

14

15

16

17

18 On June 29, 2007, the Town of Gilbert, Arizona ("TOWn,7 or "Gilbert") filed with the Arizona

19 Corporation Commission ("Commission") an application for approval for the Union Pacific Railroad

20 ("Railroad") to upgrade an existing crossing at the intersection of Power and Pecos Roads in Gilbert,

21 Maricopa County, Arizona at AAR/DOT NO. 741-833-U ("Application").

22 On July 17, 2007, by Procedural Order, the proceeding was scheduled for hearing on August

23

24 On Augus t  28 ,  2007 ,  a  fu l l  pub l ic  hea r ing wa s  convened befor e a  du ly a u thor ized

25 Administrative Law Judge of the Commission at its offices in Phoenix, Arizona. The Commission's

26 Safety Division Railroad Safety Section ("Staff') and the Railroad were present with counsel.

27 Counsel for  the Railroad commented in favor  of the Application.  The Town Engineer  was a lso
28

28, 2007.
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1 present. At the  conclusion of the  hearing, the  matte r was taken under advisement pending submission

2 of a  Recommended Opinion and Order to the  Commission.

* * * * * *
* * * *

3

4 Ha ving cons ide re d the  e ntire  re cord he re in a nd be ing fully a dvis e d in the  pre mis e s , the

5 Commission finds, concludes, and orders  tha t:

6 FINDING S  O F FACT

7 1.

8 Order from the  Commiss ion approving an agreement be tween the  Town and the  Ra ilroad to upgrade

9 the  exis ting public cross ing a t the  inte rsection of Power and Pecos  Roads  a t AAR/DOT No. 741-833-

10 U in the  following ma nne r: by wide ning the  e xis ting cross ing from two la ne s  to s ix la ne s  to e limina te

l l a  bottle ne ck whe re  both roa dwa ys  cros s  the  Ra ilroa d's  tra cks , which run dia gona lly through the

12 inte rse ction, the  e xis ting roa dwa y will be  wide ne d from one  la ne  in e a ch dire ction to thre e  la ne s  in

13 e a ch dire ction with turning la ne s , ra is e d ce nte r me dia ns  will be  cons tructe d, the  e xis ting wa rning

14 de vice s  will be  re pla ce d with ne w 12-inch LED a utoma tic wa rning de vice s  with ca ntile ve rs  a nd with

On June  29, 2007, Gilbe rt file d a n Applica tion in which it re que s te d a n Opinion a nd

15 automatic Gates, and a  new concre te  crossing surface  will be  insta lled.

16 2. On  Augus t 13 , 2007 , the  Town file d  ce rtifica tion  tha t it p rovide d  no tice  o f the

17 Applica tion a nd he a ring the re on to the  Ra ilroa d a nd to a ll othe r inte re s te d pa rtie s  by publica tion in a

18 ne wspa pe r of ge ne ra l circula tion.

19 3. The hearing was held as scheduled on August 28, 2007.

20 4. The  Applica tion provides  for die  widening of both Power and Pecos  Roads  where  they

21 inte rs e ct with the  Ra ilroa d's  tra cks  which run dia gona lly through the  inte rs e ction with the  Ra ilroa d

22 ins ta lling ne w 12-inch LED fla shing lights  on ca ntile ve rs  with oppos ing a utoma tic Ga te s , a nd a  ne w

23 crossing surface .

24 5. Based on the  record, the  improvements  described in this  proceeding are  part of a  la rger

25 thre e  to four million dolla r proje ct which provide s  for the  wide ning of the  P owe r a nd P e cos  Roa ds .

26 The  Town pla ns  to put the  proje ct out for bid in the  fa ll of 2007 a nd a nticipa te s  cons truction be ing

27 comple te d by 2009.

28 6. Richa rd  Allre d , the  Town Engine e r, te s tifie d  tha t it is  not e conomica lly fe a s ib le

2 DECIS ION NO.
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21

22

23

24

25

pre s e ntly to cons truct a  gra de -s e pa ra te d cros s ing in the  fore s e e a ble  future  be ca us e  the re  is  no funding

for it in  the  Town's  Ca pita l Improve me nts  budge t. Additiona lly, Mr. Allre d  te s tifie d  tha t the  te rra in

a nd the  s ke w of the  Ra ilroa d 's  tra cks  d ia gona lly through the  in te rs e c tion  would  ma ke  it e xtre me ly

difficult for the  cons mction of a  "S hoe fly" to re -route  tra in tra ffic  during cons truction of a  gra de -

s e pa ra te d  c ros s ing  a nd  the  roa dwa ys ' us e rs  would  be  he a vily impa c te d  by a  s e ve re  d is ruption  in

tra ffic flow during cons truction of a  gra de -s e pa ra te d cros s ing.

Furthe r, Mr. Allie d a ls o de s cribe d the  following fa ctors  tha t s hould be  cons ide re d with

the  pos s ible  cons truc tion of a  gra de -s e pa ra te d c ros s ing: the  pos s ible  dis ruption of s torm runoff in

e a rthe n  floodwa ys , which  we re  bu ilt 25  ye a rs  a go  by the  Ma ricopa  County Flood  Contro l Dis tric t,

a nd whe the r highwa y cons truction by the  S ta te  of Arizona  proce e ds  a lle via ting the  ne e d for a  gra de -

s epa ra ted cros s ing in the  future . 1

8. According  to  a  2006 tra ffic  s tudy by the  Town's  P ublic  Works  De pa rtme nt, a ve ra ge

da ily tra ffic  ("ADT") a t the  c ros s ing  is  26 ,818 ve hic le s  a  da y. This  tra ffic  flow a lre a dy e xce e ds  a n

outda te d 1999 tra ffic  s tudy by Ma ricopa  County which proje c te d ADT of only 17,200 ve hic le s  a  da y

in 2010 a nd ADT of 35,600 ve hicle s  a  da y by 2020.

9 . S ta ff" s  witne s s , Chris  Wa ts on, te s tifie d tha t the  cos t for the  ins ta lla tion of the  cros s ing

upgra de  a s  provide d in  the  Applica tion is  prope r a nd the  Town will pa y a pproxima te ly $474,000 for

the  cros s ing upgra de  portion of the  roa dwa y wide ning proje c t. Mr. Wa ts on furthe r re la te d the re  ha s

only be e n one  non-injury a ccide nt a t the  cros s ing s ince  its  ince ption in 1974.

S ta ff h a s  re c o m m e n d e d  th a t  th e  Ap p lic a t io n  b e  a p p ro v e d ,  a n d  t a k in g  in to

cons ide ra tion the  curre nt Le ve l of S e rvice  of "F" for the  roa dwa y us e r, be lie ve s  tha t a ny de via tion

ca us ing  furthe r de la y from the  Town's  curre n t propos e d  p la ns  would  be  de trime nta l to  the  public .

S ta ff furthe r be lie ve s  tha t the  improve me nts  a re  in the  public 's  inte re s t a nd a re  re a s ona ble . Howe ve r,

S ta ff fe e ls  tha t the  Town of Gilbe rt s hould re -a ddre s s  a nd cons ide r gra de -s e pa ra tion of this  cros s ing

in the  ne xt five  to te n ye a rs .

26

27 Under cons idera tion by the  Arizona  Department of Trans porta tron for the  a rea  in the  future  is  a  corridor for a  north s outh highway,
which could reduce  automobile  tra ffic  a t the  P ower and P ecos  Roads  c ros s ing and reduce  the  need for a  grade-s epara ted c ros s ing
further s ince only s ix to eight trains  pas s  through the cros s ing on a daily bas is .

28
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CONCLUS IONS  OF L AW

1. The  Commiss ion ha s  jurisdiction ove r the  pa rtie s  a nd ove r the  subje ct ma tte r of the

40-337.01.

2. Notice  of the  Applica tion was  provided in accordance  with the  law.

Ins ta lla tion of the  cros s ing upgra de  is  ne ce s s a ry for the  public's  conve nie nce  a nd6

7  s a fe ty.

8 4.

9 re comme nde d by S ta ff.

10 5. Afte r ins ta lla tion  o f the  cros s ing , the  Ra ilroa d  s hould  ma in ta in  the  cros s ing  in

11 a ccorda nce  with A.A.C. R-l4-5-l04.

12 ORDER

13 IT IS  THEREFORE ORDERED tha t Town of Gilbe rt's  Applica tion is  he re by a pprove d.

14 IT IS  FURTHER ORDERED tha t the  Union P a cific Ra ilroa d Compa ny s ha ll comple te  the

15 cross ing upgrade  a s  described in the  Applica tion within fifteen months  from the  e ffective  da te  of this

16  De c is ion .

17 IT IS  FURTHER ORDERED tha t the  Union  P a cific  Ra ilroa d  Compa ny s ha ll no tify the

18 Commis s ion, in  writing, within te n da ys  of both the  comme nce me nt a nd the  comple tion of the

19 cross ing upgra de , pursua nt to A.A.C. R14-5-104.

20 4 ..

21

22

23

24

25

26

27

28
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COMMISSIONER COMMISSIONER

IN WITNESS WHEREOF, 1, DEAN s. MILLER, Interim
Executive Director of the Arizona Corporation Commission,
have hereunto set my hand and caused the official seal of the
Commission to be affixed at the Capitol, in the City of Phoenix,
this day of , 2007.

1 IT IS  FURTHER ORDERED tha t upon comple tion of the  cros s ing upgra de , the  Union P a cific

2 Ra ilroa d Compa ny s ha ll ma inta in the  cros s ing in complia nce  with the  A.A.C. R14-5-l04.

3 IT IS  FURTHER ORDERED tha t this  De cis ion s ha ll be come  e ffe c tive  imme dia te ly.

4 BY O R DE R  O F  THE  AR IZO NA C O R P O R ATIO N C O MMIS S IO N.

5

6

7

8

9 C O MMIS S IO NE R

10

l I

l2

la

14

15

l6

l7

18 DISSENT
19

20

21 DIS S E NT
MEs:db

22

23

24

25

26

27

28

DEAN s. MILLER
INTERIM EXECUTIVE DIRECTOR
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UNION PACIFIC RAILROAD

RR-03639A-07-0398

Anthony Ha ncock
Te rra nce  L. S ims
BE AUG UR E AU,  ZUKO W S KI,  HANC O C K,
S TOLL & S CHWARTZ, P .C .
302 Ea s t Corona do Roa d
P hoe n ix, AZ 85004

7

8

9

J a me s  H. S mith
UNIO N P AC IF IC  R .AILR O AD C O MP ANY
10031 Foothills  Boule va rd
Ros e ville , CA 95747

10

12

John Syers
Ra ilroa d Engine e ring Coordina tor
AR IZO NA DE P AR TME NT O F  TR ANS P O R TATIO N
205 S outh 17**' Ave nue , M/D 618E
P hoe nix, AZ 85007

13

14

15

Tra ffic  Re cords  S e ction
AR IZO NA DE P AR TME NT O F  TR ANS P O R TATIO N
206 S outh 17"' Ave nue , M/D 064R
P hoe nix, AZ 85007

16

17

18

Richa rd Allie d, P .E.
Town Engine e r
TOWN OF  GILBE R T
90 Ea s t Civic  Ce nte r Drive
Gilbe rt,  AZ 85296

19

20

21

Bria n Le hma n, Chie f
Ra ilroa d S a fe ty S e ction of the  S a fe ty Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  85007

22

23

24

Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
AR IZO NA C O R P O R ATIO N C O MMIS S IO N
1200 We s t Wa s hington S tre e t
P hoe nix, Arizona  8500725

26

27

28
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